than the fair value worked out, at the time of issuance of such instruments, in accordance with
the extant FEMA regulations [the DCF method of valuation for the unlisted companies and
valuation in terms of SEBI (ICDR) Regulations, for the listed companies].

3.3.2 Other types of Preference shares/Debentures i.e. non-convertible, optionally convertible
or partially convertible for issue of which funds have been received on or after May 1, 2007 are
considered as debt. Accordingly all norms applicable for ECBs relating to eligible borrowers,
recognized lenders, amount and maturity, end-use stipulations, etc. shall apply. Since these
instruments would be denominated in rupees, the rupee interest rate will be based on the swap
equivalent of London Interbank Offered Rate (LIBOR) plus the spread as permissible for ECBs

of corresponding maturity.

3.3.2.1 Only equity shares, fully, compulsorily and mandatorily convertible debentures and fully,
compulsorily and mandatorily convertible preference shares, with no in-built options of any type,
would qualify as eligible instruments for FDI.  Equity instruments issued/transferred to non-
residents having in-built options or supported by options sold by third parties would lose their

equity character and such instruments would have to comply with the extant ECB guidelines.

3.3.3 The inward remittance received by the Indian company vide issuance of DRs and FCCBs

are treated as FDI and counted towards FDI.

3.3.4 Issue of shares by Indian Companies under FCCB/ADR/GDR

(1) Indian companies can raise foreign currency resources abroad through the issue of
FCCB/DR (ADRs/GDRs), in accordance with the Scheme for issue of Foreign Currency
Convertible Bonds and Ordinary Shares (Through Depository Receipt Mechanism)
Scheme, 1993 and guidelines issued by the Government of India there under from time to
time.

(i) A company can issue ADRs / GDRs if it is eligible to issue shares to persons resident
outside India under the FDI Policy. However, an Indian listed company, which is not
eligible to raise funds from the Indian Capital Market including a company which has
been restrained from accessing the securities market by the Securities and Exchange

Board of India (SEBI) will not be eligible to issue ADRs/GDRs.
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